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Current Lopics. 

HE condemnation and ten years’ sentence 

of Captain Dreyfus by the court-mar- 

tial at Rennes, while apparently not unex- 
pected by his counsel and friends for some 
time prior to the close of the trial, is gener- 
ally regarded by the civilized world as a 
monstrous perversion of justice. When we 
consider the character of the “ evidence” 
presented before the court, it is perhaps not 
too much to say that such a result could not 
have taken place in any other country — not 
even in Russia, Turkey or China; and even 
in unhappy France no tribunal outside of an 
irresponsible court-martial would have dared 
to render such a verdict in view of the evi- 
dence presented. The question at issue was 
whether the accused had in 1894 “ entered 
into machinations or held relations with a 
foreign power, or one of its agents, to induce 
it to commit hostility or undertake war 
against France, or procure it the means 
therefor, by delivering the notes and docu- 
ments mentioned in the documents called 
the bordereau.” The trial, which will go 
down in history as the most monumental 
farce of the century, —a farce that may yet 
have a most tragic dénouement, — was con- 
spicuous for its constant disregard of all the 
ordinary rules of judicial procedure, for the 
open protection of the government’s wit- 
nesses from cross-examination, for the re- 
fusal of the court to produce really material 
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and important witnesses, and for the violent 
and unblushing prejudice of the court, which 
evidently had made up its mind and its ver- 
dict before the proceedings in court began. 
The close vote of 5 to 2 may indicate the fact 
that the conspirators experienced some diffi- 
culty in carrying out their plans to save the 
“honor” of the army. Anything that must 
be saved by such methods is surely not worth 
saving. The recommendation of leniency 
only made the plot more apparent, for when, 
one may well ask, did treason assume such a 
mild mien as to justify easy methods, and, if 
indications point to the actual result, the 
speedy pardon of the alleged traitor? Evi- 
dently the court believed this to be the easi- 
est way to save the military pride and 
prestige and at the same time secure a ver- 
dict which would afford a loophole by means 
of which Dreyfus could escape further pun- 
ishment. If the court-martial believed that 
the accused-'was guilty of selling the military 
secrets of France to a possible foreign enemy 
it should have pronounced sentence to be 
shot, instead of joining in the petition to the 
president of the republic to grant a pardon. 
As to the question of the actual guilt of 
Dreyfus we are not expressing any opinion; 
but we do say that on the evidence presented 
at the court-martial no court in Christendom 
would have convicted even the proverbial 
“vellow dog.” The manner in which the 
verdict has been received indicates beyond 
question that the end is not yet. Counsel 
for the accused will spare no effort to obtain 
for him a new trial. First, an appeal will be 
made to the high military court in Paris. 
Should this tribunal sustain the verdict of the 
court-martial, then, if the minister of justice 
so orders, another appeal can be made to the 
Court of Cassation. That tribunal would 
not be bound to send the case to another 
court-martial, as it possesses the power itself 
to render a final decision. Such action would 
be the only possible way of rendering full 
justice to Dreyfus, for even an unconditional 
pardon by President Loubet would fail to 
remove the stigma at present resting upon 
him. 

It has been said, and doubtless with truth, 
that this hideous scandal, which has been the 
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source of greater harm to the republic of 
France than the disastrous war of 1870, was 
made possible only by the defective and per- 
nicious system, a necessary accompaniment 
of which is the utter ignorance on the part 
of the men composing its court-martial of 
even the elementary principies of those laws 
designed for the protection of the citizen, be 
he soldier, sailor or civilian. Under these 
circumstances the fact that Germany has re- 
cently inaugurated some very remarkable 
rules for the guidance of her military tri- 
bunals is especially worthy of note. It 
should be remembered that there is no con- 
tradiction or antagonism between the rules 
regulating the procedure of court-martial 
and the ordinary laws of the land. The fun- 
damental basis of the jurisdiction exercised 
by the courts-martial is that same law of the 
land, and if the civil and criminal procedure 
is modified in questions of detail it is to per- 
mit the application of the so-called articles 
of war, and also because the army and navy 
do not care to lose sight of the fact that 
courts-martial have taken the place of the 
old-time courts of chivalry, and as such are 


called upon to determine questions not 


merely of law, but also of honor. At the 
same time, the predominant feature of the 
courts-martial of the present day is a strict 
observance of the ordinary laws of the land 
in conducting the trial. The German gov- 
ernment, starting out with the idea that the 
average officer of the army as well as of the 
navy possesses no knowledge whatever of 
ordinary legal procedure and of the pro- 
visions of the civil and criminal codes, —a 
presumption which probably does no injus- 
tice to the facts, — has organized what may 
be not inappropriately termed a judicial divi- 
sion of the war department. Its members 
are not officers, though ranking as such. 
They are members of the legal proession 
who are attached to the war department, with 
the titles of counsellors of war justice and of 
auditors. The plan of organization, for the 
facts of which we are indebted to a writer in 
the New York Tribune, is described as fol- 
lows: 

The counsellors of war justice and of auditors 
are not mere clerks or subordinate officials, but 





have the rank of full-fledged magistrates; are re- 
quired to possess the same qualifications and to 
undergo the same examinations as the ordinar 

judges, and receive salaries that are slightly 
superior to those of the latter, besides which they 
enjoy the important privilege of being irremovy- 
able save for some very serious cause. This 
naturally is calculated to render them thoroughly 
independent and impartial in the exercise of their 
duties. Not one of them is a commissioned officer, 
either of the active army or even of the reserve 
forces. They are members of the legal profession 
in every sense of the word, and represent in mili- 
tary jurisdiction the principles of common law. 
To these auditors or legal counsellors of the war 
department is assigned the duty of undertaking 
the preliminary examination of military offenders 
with a view to their indictment. The auditor 
directs the entire investigation without any inter- 
ference of the actual military authorities, unless he 
happens to make a demand for their assistance. 
When he has drawn up the report giving the re- 
sult of his strictly magisterial investigation he sub- 
mits it to the commanding officer, who thereupon 
decides whether the matter is one to be followed 
up by a court-martial or is to be relegated into 
oblivion. Im determining this the commanding 
officer in question is required to consult with an- 
other of these war office auditors, who acts as his 
legal counsel in the matter and advises him from 
a purely legal point of view as to whether there is 
sufficient material for a full-fledged indictment. 
The commanding officer’s decision in the matter 
must have the counter signature of this auditor. 
If the order for indictment is given a court-martial 
is organized, composed of five judges. If the 
offense with which the prisoner is charged is a 
minor one, punishable by not more than six 
months’ imprisonment, one of these five judges 
must be an auditor; that is to say, a civilian law- 
yer. If the offense is of a graver nature there are 
two auditors to three military officers on the board 
of five judges. It is an auditor, too, instead of a 
military officer, who acts as government commis- 
sary, or prosecuting officer, or district attorney. 
The auditors who figure as judges on the court- 
martial are required to enlighten their military 
colleagues on the legal points involved in the case 
in such a manner as to avoid any infraction of 
common law, either in the procedure or in the 
application of the penalty prescribed for the of- 
fense. The presence of these two auditors on the 
board of judges of the court-martial derives addi- 
tional importance from the fact that if they take a 
contrary view to their military colleagues, and the 
verdict is therefore not unanimous, but merely one 
of a majority, the prisoner is ipso facto acquitted. 
So if of the judges of a court-martial the three 
military members are in favor of a conviction and 
two civilian legal magistrates declare themselves 
in favor of the prisoner, the latter escapes by vir- 
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te of what is described as the “ minority of 
favor.” It is the senior military officer who nom- 
inally presides over the court-martial, but it is the 
senior auditor serving as a member of the court- 
martial who practically assumes the direction of 
the proceedings and conducts the trial, addressing 
the inquiries of the court to the prisoner and the 
witnesses. Of course, it is his senior military 
colleague who, as president of the court, subse- 
quently delivers its judgment. There is also a 
court of military appeal entitled “the military tri- 
bunal of the empire.” This court, which may be 
described as a permanent institution, is composed 
of four military officers of the highest rank and of 
three veteran civilian auditors, and here, as in the 
lower military courts, the decision rests with the 
non-military minority. That is to say, if the three 
civilian judges pronounce in favor of the petitioner 
and the four military judges take the opposite 
view, it is the minority of favor that carries the 
day. Should one of the civilian judges, however, 
give his vote in favor of his military colleagues, 
then the decision of the latter must be regarded 
as constituting the judgment of the court. It 
may be added that where the demand of appeal is 
based on some infraction of the law of procedure 
— as, for instance, in a case similar to the Dreyfus 
affair, where the court-martial convicted on the 
strength of evidence not seen either by the pris- 
oner or by his counsel — the number of auditors is 
increased to four and that of the military judges 
diminished to three, so that the civilian element 
predominates. 


It is perfectly obvious that th» desire of the 
emperor of Germany and of the Berlin war 
department is to secure fuil and complete 
justice for every offender brought before a 
court-martial, and to shield him, so far as lies 
in their power, from becoming the victim of 
military ignorance of law or purely military 
prejudice, as in the celebrated case of Drey- 
fus. The English government is understood 
to be seriously considering the advisability 
of adopting some device modeled on the 
court-martial procedure of Germany, with 
the object of avoiding miscarriages of mili- 
tary justice; and it would seem that the plan 
above outlined is well worthy of careful con- 
sideration by the military authorities of the 
United States with a view to its adoption 
here. 


Henry M. Phillips, a distinguished lawyer 
of Philadelphia, died in that city a few years 
ago. By his last will and testament he be- 
queathed to the Philosophical Society of 








Pennsylvania, an institution founded by 
Benjamin Franklin, a sum of money, the in- 
terest of which is to accumulate for certain 
periods of time, and as those periods arrive, 
to be awarded as a prize for the best original 
essay upon some important legal topic to be 
selected by a committee of the society. 
Some time since the society invited competi- 
tion for a prize of two thousand dollars, and 
selected as the subject “ The Police Power in 
Government.” The time for submission of 
manuscripts expired last June, and a board 
of judges is about to meet in Philadelphia to 
pass upon the merits of the work of twelve 
contestants. The board consists of ex-Sen- 
ator Edmunds, of Vermont; Judge Gray, of 
the United States Circuit Court; Mr. Justice 
Patterson, of the Appellate Division of the 
Supreme Court of New York; Judge Penny- 
packer, of the Court of Common Pleas of 
Philadelphia, and Mr. Pepper, a learned law- 
yer of Pennsylvania. 


M. Bertillon’s appearance before the 
Rennes court-martial as a partisan witness 
against Dreyfus was really a farcical per- 
formance. In addition, it resulted in casting 
further discredit upon the testimony of so- 
called handwriting experts, whose position 
in the public estimation may be best indi- 
cated by the remark of the English judge, 
who, with more force than politeness, classi- 
fied witnesses as follows: “ Liars, d d 
liars, and expert witesses.” M. Bertillon’s 
fantastic theories, as elucidated for the edifi- 
cation of the court-martial, had but one re- 
sult, viz., to detract very seriously from his 
reputation as the author of the anthropo- 
metric system of identifying criminals, with- 
out in any way militating against the 
accused. His appearance at Rennes is only 
another illustration of the importance of con- 
fining one’s self to what one knows about. 
His system of identifying criminals, which 
was first introduced in France, has now been 
adopted in Russia, Japan, Spain, Italy, the 
Argentine Republic, some parts of Germany, 
a number of the United States, and Eng- 
land. The idea is to take the measurements 
of certain crucial points in the human body 
of a more or less invariable character, with 
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photographs of full face and profile, and to 
classify these in such a manner as to lead to 
almost instantaneous identification. M. Ber- 
tillon’s scheme, as described in his own lan- 
guage, as translated from the Revue 
Politique st et Mili Litteraire of the 28th of 
April, 1883, is as follows: 

Suppose we have 80,000 photographs. They are 
first divided according to the sex—the men on 
one side, the women on the other. These latter 
do not reach 20,000. The 60,000 men who remain 
are divided into three classes according to height 
—the short number about 20,000, the middle-sized 
20,000, the tall 20,000. Each of these divisions is 
divided into three series according to the length 
of head. These new divisions, to the number of 
nine, contain rather more than 6,000 each. Each 
of these subdivisions is then divided into three 
groups containing about 2,000 photographs. Each 
of these groups is again subdivided into three, ac- 
cording to length of outstretched arms. Each of 
these groups contains about 600, and they are fur- 
ther subdivided with reference to age, color of 
eyes, and length of middle finger. Thus by means 
of four new anthropological characters (sex, 
height, age, and color of eyes have long been 
noted), 80,000 photographs can be easily divided 
into groups of fifty. The measurements can be 
taken in two or three minutes, and require no spe- 
cial intelligence. When an individual stands as 
regards height at the border of two classes, he is 
put into both. 


Attorney-General Akin, of Illinois, re- 
cently rendered an opinion to the effect that 
the Medical Practice Act of 1899 does not 
prohibit the treatment of disease by mental 
or spiritual methods by Christian Scientists 
or others where no medicine is used, and 
that when a person dies during such treat- 
ment it is not an offense under the criminal 
code of Illinois. The Christian Scientists 
are making much of this decision, and are 
declaring that it establishes their right to 
practice in that State at least. It would be 
interesting, however, to know to what extent 
these people will be permitted to treat con- 
tagious and infectious diseases without re- 
porting the existence of the same to the 
authorities, as other medical practitioners are 
required by law to do. Is there to be one 


law for the so-called regular practitioners 
and another, — or rather no law at all, — for 
the Christian Scientists? 


This question is 
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one of practical interest to every citizen. 
Perhaps the attorney-general of the State of 
Illinois might be willing to enlighten us 
upon this point. 





Hotes of Cases. 

Contracts Obtained by Fraud. —In Alexander 
v. Brogley, decided by the Court of Errors and 
Appeals of New Jersey, in June, 1899, it appeared 
that the defendants were induced to sign their 
names to a printed form of contract for the pur- 
chase of a book by a fraudulent representation 
made to one defendant that he was writing his 
name only to show how it was spelled, and to the 
other defendant that he was signing his name only 
as an autograph. It was held that they were not 
bound, even though they were negligent in failing 
to ascertain what was printed on the papers which 
they signed. 

The court said in part: 

“No doubt there are many decisions which hold 
that, under certain circumstances, a person may 
be debarred by his negligence from defeating what 
appears to be his contract, on the ground of fraud. 
Some of these decisions rest upon the desirability 
of preserving general confidence in commercial 
paper; others upon the legal maxim, ‘ Caveat 
emptor;’’ others upon the equitable doctrine that. 
when one of two persons otherwise innocent must 
suffer, he should suffer whose negligence has al- 
lowed the loss to occur; and still others upon the 
rule of evidence, that, when contracting parties 
execute a writing supposed to express their con- 
tract, that writing becomes the conclusive proof of 
the terms of their agreement, and, hence, there is 
cast upon the parties a stringent duty to inform 
themselves of the real meaning of the instrument 
signed. The last two classes approach the case in 
hand, but neither of them includes it. In the first 
place, the defendants did not know they were 
signing contracts, and, therefore, were not called 
upon to exercise that vigilance which such a trans- 
action reasonably demands. They were doing 
acts which were not intended to have, and, if the 
representations of the agent had been honest, 
could not have, any obligatory force or legal effect 
whatever, and as to which, consequently, there 
was no legal duty of care. In the second place, 
the plaintiff does not stand in the position of an 
innocent person. As assignee, he is entitled only 
to the rights of his assignor; and the assignor is, 
in legal contemplation, implicated in the fraud of 
the agent, so far as relates to the enforcement of 
the alleged contracts from which the defendants 
have hitherto accepted no benefit. Said Mr. Jus- 


tice Story in his work on Agency (sec. 139), it is 
a sound and perfectly well-settled principle that, 
if a principal seeks to enforce a contract made by 
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his agent, he is as much bound by any material 
misrepresentation made therein by the agent as 
made by himself. A fortiori, it would seem, a per- 
son cannot enforce as a contract that which in 
truth never was intended to have even the form 
of a contract, but which has assumed such a form 
through the fraud of his agent. We know of no 
just principle, mor have we been referred to any 
judicial decision, sanctioning the motion that, in 
circumstances like those before us, a person can, 
out of the fraud of his own agent and the negli- 
gence of a third party, create a contract legally 
binding upon the latter.” 


Divorce — Alimony — Professional Education 
of Son. —In Streitwolf v. Streitwolf, decided by 
the Court of Errors and Appeals of New Jersey, 
in July, 1899, it appeared that in a suit brought by 
a wife for a limited divorce on the ground of ex- 
treme cruelty, alimony pendente lite was awarded 
her. She subsequently applied for additional ali- 
mony pendente lite, to enable her to meet the ex- 
pense for tuition and books, at a law school, of 
her son, then in his twentieth year, who lived with, 
and was chiefly supported by, her. No order had 
been made giving the custody of the son to either 
parent. The application was granted, against the 
opposition of the husband, who testified that he 
thought his son unfitted for the law, and wished 
him to go into business. It was held that the 
order giving additional alimony pendente lite, to 
enable the wife, against the judgment of her hus- 
band, to secure for the son a professional educa- 
tion, should be reversed. 


The court said in part: 


Whether a young man shall study a profession is 
a question usually determined for him by his par- 
ents, especially by his father, with some reference 


to the son’s taste and capacity. It is not well for 
courts to assume unnecessary responsibility in the 
critical matter of choosing a profession, as to 
which even the persons most deeply interested and 
best qualified to judge are not free from liability 
to error, or to stand in loco parentis before the locus 
parentis has been vacated or forfeited by the death, 
disability or misconduct of the rightful incumbent. 
It may be further observed that the courts, in de- 
termining the amount of alimony, have had regard 
to the age and earning capacity of the minor for 
whose support and education the wife asks an 
allowance. In Snover v. Snover (13 N. J. Eq. 
261) it was directed by Chancellor Green that so 
much of an award of permanent alimony as was 
designed for the support of a daughter should 
cease when she should reach the age of 18. In 
Amos v. Amos (4 N. J. Eq. 171), Chancellor Wil- 
liam Pennington said: “ Where children are grown 
up it is not proper to make an allowance on their 
account,” having evidently in mind their arrival, 








not at legal majority, but at a condition of earning 
capacity. Again, it is to be remembered that the 
courts are disposed to recognize and enforce 
proper agreements inter partes touching the sup- 
port of a wife (Calame v. Calame, 25 N. J. Eq. 
548). Moreover, it may be material to inquire 
whether the court has awarded to the wife the 
custody of the minor child who lives with her, 
and the cost of whose support she asks to have 
included in her award of alimony. This is so 
because in the case of a grown-up child the father’s 
duty to furnish support and the child’s duty to 
render service are usually reciprocal. 

Bearing in mind the general considerations 
above stated, the force and authority of which are 
evident, it remains to examine the facts of this 
case, and apply the appropriate rule. The bill 
was filed by the wife on August 17, 1896, for a 
limited divorce on the ground of extreme cruelty. 
On August 18, 1896, a petition for alimony pendente 
lite was filed. On November 2, 1896, an order was 
made directing the payment of a counsel fee and 
alimony at-the rate of $12.50 per week. On the 
same day another order was made, reciting that 
the defendant had filed his petition praying for an 
order awarding the custody of said petitioner’s 
son, August Streitwolf, Jr., to him during the pen- 
dency of the suit, and that it appeared that it 
would be for the benefit of the infant that he 
should be put to school, and that at the school he 
should not be visited by either parent during the 
pendency of the suit, and that the father had ex- 
pressed his willingness to defray the expenses of 
such disposition of the infant, and directing that 
said August Streitwolf, Jr., be placed in the Peddie 
Institute, at Hightstown, N. J., where he formerly 
had been at school, and that said petitioner pay 
the expenses of removing the said August Streit- 
wolf, Jr., to said institute, and his expenses there, 
including board, tuition, suitable clothing and 
petty cash, and that he should not be visited by 
either parent while attending school. No order 
was then made, or has ever been made, awarding 
the custody of the son to either parent. The boy 
was sent to the Peddie Institute under this order, 
but remained only a short time. On August 19, 
1897, an answer to the bill was filed, and on Sep- 
tember 3, 1897, a replication was filed. No testi- 
mony has been taken to _ substantiate the 
allegations of the bill. On October 7, 1897, the 
defendant obtained a fraudulent divorce from his 
wife in the State of North Dakota, which, on sup- 
plemental bill filed in this suit, has been declared 
void by the decree of the Court of Chancery (41 
Atl. 876), affirmed by this court (43 Atl. 683). 
This fraudulent proceeding, reprehensible as it is, 
throws no light on the merits of the case made by 
the complainant’s first bill. The fact that the 
defendant got a fraudulent divorce from his wife 
in North Dakota has no tendency to prove that he 
treated her with extreme cruelty in New Jersey. 





182 


THE ALBANY LAW JOURNAL. 














The suit is at issue, with no proofs taken on either 


side, and with no presumption, as to that issue, 
for or against either party. In January, 1897, the 
son, being in his nineteenth year, entered a law 
office, and began to attend the night sessions of 
the law school of the University of the City of 
New York. It is said that an application was 
made to the chancellor in the fall of 1897 to in- 
crease the alimony of the wife sufficiently to en- 
able her to pay the son’s tuition in the law school 
for the year then beginning. There is no record 
of such an application, or of any order for such 
increase of alimony. It does appear that the de- 
fendant paid $75 towards his son’s expenses for 
that year. The proof does not, hewever, warrant 
the conclusion that the defendant then agreed or 
consented to educate his son as a lawyer. On 
November 10, 1898, or thereabouts, the defendant 
was notified of an application for an order requir- 
ing him to pay the sum of $135 for tuition and law 
books for the law school year beginning October 
1, 1898. There was no petition — merely a notice 
founded on an affidavit of August Streitwolf, Jr. 
The application was not in form for the payment 
of alimony pendente lite, but was for the payment 
of the sum above mentioned for tuition and books. 
The testimony of the father and son was taken 
before Vice-Chancellor Pitney. It appears from 
the son’s testimony that he was living with his 
mcther, earning $4 per week by work in a law 
office, and attending the night classes in the law 
school; that his mother boarded and clothed him; 
that his father had given him a suit of clothes and 
some money; and had further, at some time prior 
to August, 1896, found a place for him in a busi- 
ness house in New York city, which the son did 
not keep, as he thought it too hard for him. It 
appears from the testimony of the father that he 
is strongly opposed to his son’s attendance on the 
law school, and that he wants him “to do some- 
thing practical.” He mentions further details of 
his getting his son a place in a business house. 
The order applied for was, in substance, granted. 
It is from that order that the appeal was taken. 
When the order was made the son was in his 
twentieth year. He is now in his twenty-first year. 
His class at the law school will graduate in the 
year 1900. 

From this recital it appears that the application 
to the Court of Chancery was virtually for an order 
compelling the husband, against his own judg- 
ment, by way of supporting his wife pending suit, 
to make a grown-up son a lawyer, and to pay the 
expense of his professional education. We do not 
find that the husband had committed himself to 
this course by his own conduct, or that he had 
become bound to take it by any previous adjudi- 
cation. For reasons already stated, we think that 
the order appealed from was an undesirable exten- 
sion of a power that exists primarily for the pro- 
tection of the wife. The son’s ambition in the 





direction of a liberal education is in itself com- 
mendable, but upon the facts now before us, and 
at this stage of the suit, the father cannot be forced 
to gratify that ambition without making an unwise 
exception to a good rule. 


SOME NOTEWORTHY DECIsIONS OF THE 
JUDICIAL YEAR IN ENGLAND. 
ITH the close of the judicial year it is pos- 
sible to glance back at the results of the 
courts’ labors since they set to work on the list of 
causes awaiting consideration in the autumn of 
1898. The year has not been rendered memorable 
by many cases evoking much popular excitement, 
such, for instance, as the proceedings consequent 
upon the Jameson raid of some years ago; but, 
from the lawyer’s point of view, several decisions 
of the highest importance have been given, and 
reference to these, in as brief a way as is possible, 
may prove of value to our readers by enabling 
them to sum up the effect of our judges’ deliber- 
ations during the past year upon the case and 
statute law of the country. 

Not only on account of its inherent importance, 
but also in consequence of being a decision of the 
house of lords, the case of Attorney-General v. 
Beech (79 L. T. Rep. 565; [1899] A. C. 53) stands 
out pre-eminently. Here the house of lords, on 
the admission of no lesser a personage than the 
attorney-general, “knocked the bottom” out of 
the Finance Act of 1894 by holding that the Court 
of Appeal was correct in deciding that, where a 
tenant for life appoints property to A. for life 
subject to her own life interest, and afterwards sur- 
renders that interest to the intent that it may 
merge in the remainder, the tenant for life also 
dying more than twelve months afterwards, the 
property in question could not be deemed to pass 
on the death to the remainderman, and conse- 
quently no estate duty was payable. The point 
was very simple, but very far-reaching, and once 
and for all dispels a perfect maze of subtle argu- 
ments with which the crown had sought to en- 
velop the learned law lords. Another remarkable 
revenue case depending on the Finance Act of 1804 
resulted in a check to the commissioners. In Ear] 
Cowley v. Inland Revenue (80 L. T. Rep. 361; 
[1899] A. C. 198) the crown demanded upon Lord 
Cowley’s death a payment by his son of estate 
duty upon the gross value of his estates, without 
allowing any deductions in respect of property 
they had, after a disentailing deed, mortgaged to 
an assurance company, or in respect of a certain 
annuity payable to the son during the father’s life 
and charged upon the estates. The result of the 
case was again to brush away a mass of techni- 
calities in favor of broad and simple considera- 
tions; in other words, as Lord Macnaghten 
poetically put it, the Court of Appeal had left a 
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broad highway to explore a narrow and difficult 
by-path, which led them into wrong directions and 
presented difficulties increasing at every step. In 
the event it was held that the settled property 
taken by the new earl was merely an equity of 
redemption, upon which alone the estate duty 
could be levied, but in regard to the annuity they 
agreed with the courts below that no deduction 
was allowable in respect of that. Some ,remark- 
ably plain speaking was heard in the course of the 
case, both the Court of Appeal and counsel argu- 
ing in favor of deductions on account of the an- 
nuity receiving some hard knocks. Lord Halsbury 
characterized these arguments as “ hardly intelli- 
gible.” Nor did the act or the commissioners 
escape, for Lord Macnaghten remarked: “ Some 
people think the act harsh as it stands. It would 
be intolerable if it could be construed as the com- 
missioners desire to construe it.” The crown was 
more fortunate in another house of lords revenue 
case, that of New York Breweries Company v. 
Attorney-General (79 L. T. Rep. 568; [1899] A. C. 
62), where an English company, carrying on busi- 
ness abroad, were proceeded against for probate 
duty for paying dividends and interest to the 
American executors of an American subject, and 
for transferring into their hands certain shares 
while admittedly aware that the executors did not 
intend to obtain probate in England. This was 
treated as a test case, and, after the fortunes of 
war had varied in the courts below, the house of 
lords finally decided that the company had made 
themselves executors de son tort, that they had 
taken possession of and administered part of the 
estate, and were liable to penalties therefor, and 
to pay such duties as would have been payable if 
an English probate had been obtained. Once 
again Lord Halsbury engaged himself in the con- 
genial task of sifting out the common-sense view 
of the case from the mass of subtleties in which it 
had become well-nigh smothered. Another and 
somewhat interesting case upon the subject of in- 
habited house duty came up before a Divisional 
Court in Styles v. Society of the Middle Temple 
(79 L. T. Rep. 700). Here the hall and library of 
that Inn were assessed under the House Tax Act 
of 1851, and it was held that the hall came within 
sched. B, and was assessable to inhabited house 
duty, but the library was exempt, not being a 
“hall or office” within that schedule. With re- 
gard to income tax the case of Cunard Steamship 
Company v. Coulson (80 L. T. Rep. 326; [1890] 
1 Q. B. 865) is of great importance to the trading 
community, and more especially to those having 
to deal with complicated machinery with a conse- 
quent liability to large fluctuations in the annual 
depreciation. The point turned upon whether the 
well-known Atlantic and Mediterranean line could 
for the purposes of income tax arrive at its esti- 
mate for depreciations by an average of three 
preceding years in the manner adopted as regards 





profits, or whether the commissioners were right 
in deducting the amount of the depreciation dur- 
ing the year immediately preceding that of the 
assessment. The Divisional Court held in favor 
of the crown. Mr. Justice Kennedy suggests that 
the commissioners can estimate in this way, but 
are not bound to do it, a large discretion being left 
to them in the matter. It is possible that this dis- 
cretion will be exercised on the annual or trien- 
nial footing according as the results will or will 
not favor the revenue. Attention should also be 
drawn to a decision of the Court of Appeal with 
regard to exemption from duty under the Cus- 
toms and Inland Revenue Act of 1885 in favor of 
property appropriated for the promotion of sci- 
ence (Re Royal College of Surgeons of England, 
80 L. T. Rep. 611; [1899] 1 Q. B. 871). This col- 
lege has, put shortly, two objects in view. One 
is to promote the science of surgery, the other is 
to develop its practice. It was held that no ex- 
emption could be claimed in respect of property 
appropriated for the second of these purposes, 
and, there being no special appropriation for the 
first purpose, the appeal from the Divisional Court 
failed. The result was that exemption was granted 
as to the museum and curator’s house, but refused 
as regards the library, the examination hall, and 
offices, except such portion as was devoted to 
laboratory work. The above constitute the chief 
representative cases of the considerable number in 
which revenue questions were under debate. 

An important rating case may be recalled in 
Liverpool Corporation v. Llianfyllin Union (80 L. 
T. Rep. 667; [1899] 2 Q. B. 14), which is likely to 
be often cited, more especially looking to the 
extensive additions proposed to the existing water 
systems of our great towns. The corporation here 
had constructed under an act of parliament a large 
reservoir in Wales, involving the total submersion 
of a church, vicarage, schools, roads, and bridges, 
upon the condition of erecting a new church, 
vicarage, and so forth, to substitute those thus 
destroyed. The question was whether the assess- 
ment to poor rate should be based on the estimate 
of the amounts expended in providing these build- 
ings and facilities, or whether they should be ex- 
cluded from calculation. The Divisional Court 
held that none of these expenses should be in- 
cluded, but the Court of Appeal reversed this on 
the ground that they must look to the total amount 
which the corporation deemed it worth their while 
to expend, regard of course being had to any 
expenditure which could be shown to be obviously 
unnecessary or wasteful, no suggestion being 
made on this score to any item appearing in the 
case. Another important case in connection with 
the poor law may be touched upon in this connec- 
tion, viz., Attorney-General v. Merthyr Tydfil 
Guardians, before the Court of Appeal (80 L. T. 
Rep. 618). This case had the misfortune to evoke 
considerable local heart-burning, for it arose out 
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of the recent Welsh labor troubles. Certain work- 
men refused wilfully to work, and eventually the 
cost of their support and that of their wives and 
children became a charge upon the poor law re- 
lief. It was sought to have it declared that the 
guardians had no right to grant relief to able- 
bodied men wilfully refusing the means of sup- 
port, but the contention failed, it being held that 
if such able-bodied men were in point of fact desti- 
tute, the guardian’s province was to relieve, but 
that when the urgent pressure was removed, then 
the men must work, and in the event of their re- 
fusing work they must be prosecuted under the 
Vagrancy Act of 1824. The proper course for rate- 
payers desirous of challenging the guardian’s con- 
duct is to set in motion the local government 
auditors, with an appeal to the board itself if re- 
quired, and the courts ought not to intervene 
except under special and peculiar circumstances. 
In quite another department of local government 
the decision by the Divisional Court of Yabbicom 
v. King (80 L. T. Rep. 159; [1899] 1 Q. B. 445) is 
worth a moment's notice, for it shows that if a 
local authority purports to accept a plan of build- 
ing not conforming to their own by-laws, their 
acceptance is bad and a nullity. This decision is 
of the utmost importance to builders, for it shows 
that they must in their own interests satisfy them- 
selves that their plans are not merely actually, but 
legally, approved, and therefore if they evade their 
council’s vigilance as here by means of a non- 
conforming plan, they may find themselves subse- 
quently compelled to incur expenses in meeting 
the by-law’s requirements. The last of this section 
of cases deals with the metropolis, and, looking to 
the enormous changes taking place in the char- 
acter of London buildings, is likely to be fre- 
quently cited in arguments. In Aldis v. London 
Corporation (80 L. T. Rep. 683) the corporation 
were engaged in widening Cheapside, and they 
required for this purpose half of the house. They 
demanded, however, the whole, but the owner 
opposed this on the ground that he could still 
carry on a remunerative business in the fraction 
left him. Mr. Justice Kekewich acceded to this 
argument, although in the converse state of things, 
had the corporation asked for half the owner 
could have compelled them to take the whole. 
One or two cases in which corporations have 
had to deal with the drink problem furnish a link 
between the foregoing class of cases and those 
connected with the licensing question. The most 
important of these has recently been decided by 
the house of lords in Tynemouth Corporation v. 
Attorney-General (80 L. T. Rep. 633; [1899] A. C. 
293), the effect of which has been debated in cer- 
tain quarters, and doubtless some nice questions 
will sooner or later arise upon it. The chief con- 
stable, acting under orders, had successfully ob- 
jected to the renewal of certain licenses. On 
notice of appeal being given, the council author- 





ized him to oppose, and indemnified him against 
costs. He was again successful. A new watch 
committee resolved to pay the costs incurred, but 
the borough funds account showed no surplus, 
This action was an endeavor to restrain the cor- 
poration from the payment. The arguments were 
long and complicated, but in the event the house 
of lords held that where there is no surplus the 
corporation cannot pay these costs, but they left it 
in doubt what would be the position were there 
proved to exist a balance available. The house of 
lords has decided another most useful point, re- 
versing the courts below (Laceby v. Lacon, &o 
L. T. Rep. 473; [1899] A. C. 222). H. held an off 
license in certain premises, and was applying for 
its renewal, at the same time asking for a new off 
license in some contiguous premises. He gave the 
notices required for new licenses, but not those 
necessary in cases of removals. The new license 
was given conditionally upon his giving up the 
renewed license. It was attempted to quash this 
order on account of the requirements of removal 
notices not being met, but, after much hesitation, 
the lords came to the clear view that the proceed- 
ings were not either formally or substantially a 
“removal” of the license. The next case may be 
briefly recalled. The point is a small one, but 
likely to crop up again with the changes of bound- 
aries from time to time occurring. The point 
decided by the Court of Appeal in Reg. v. Justices 
of Worcestershire, &c. (79 L. T. Rep. 393; [1899] 
1 Q. B. 59) was that where a portion of a county 
is transferred to another county no transfer of 
jurisdiction in licensing is thereby made. Lastly, 
Williamson v. Norris (79 L. T. Rep. 415; [18090] 
1 Q. B. 7), as to the sale of liquors without a 
license to a non-member in the house of commons, 
was of more political than legal interest. The 
court held that the house was not prejudiced by 
the Licensing Act. A bill introduced to sanction 
explicitly these sales failed to secure the attention 
of the house of commons last session. 

We now turn to a few of the large aggregate of 
decisions based upon the latest Workmen’s Com- 
pensation Act of 1897. A glance of the most 
superficial description at any digest will satisfy 
the lawyer that the expectation held out of the 
settlement of disputes without litigation has been 
most woefully disappointed. The decisions are be- 
coming legion. We can now only hastily recall a 
few of the most recent for further detail, referring 
readers to sundry remarks on these cases which 
have appeared from time to time in these columns. 
The following were all decided by the Court of 
Appeal: Smith v. Lancashire and Yorkshire Rail- 
way (79 L. T. Rep. 633; [1809] 1 Q. B. 141) shows 
that a ticket collector cannot claim that he was 
injured by an accident “arising out of and in the 
course of his employment,” when he had got upon 
the footboard of a train in motion for his own 
amusement. Conversely the words above placed 
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within inverted commas applied where the work- 
man employed in a ship alongside a dock was 
killed by the explosion of some goods which he 
was placing in a basket in order that they might 
be hauled ashore. This was regarded as an acci- 
dent arising out of and in his employment on or 
about unloading machinery. Woodham y. Atlantic 
Transport Company (79 L. T. Rep. 395; [1809] 
1 Q. B. 15). Several cases have turned, upon the 
meaning of the ambiguous expression “on, in or 
about,” contained in sect. 7 of the act. In Powell 
v. Brown (79 L. T. Rep. 631; [1809] 1 Q. B. 157) 
the workman was injured in a cart standing close 
to the entrance to his factory. The employer was 
held liable. In Lowth v. Ibbotson (80 L. T. Rep. 
341; [1800] 1 Q. B. 1003) the carter injured was 
one and a half miles from the factory, and the 
employer was held to be exempt. A fortiori in 
Chambers v. Whitehaven Harbor Commissioners 
(80 L. T. Rep. 586; [1899] 2 Q. B. 132), the work- 
man was outside the act when killed on board a 
hopper carrying out to sea mud dredged from the 
harbor works. The Court of Appeal have further 
held in Billings v. Holloway (79 L. T. Rep. 306; 
[1899] 1 Q. B. 70), as regards the provisions in 
respect of buildings 30 feet high, that the act does 
not apply to structures intended to be, but, at the 
time of the accident, not as yet attaining to that 
height. Hoddinott v. Newton, Chambers & Co. 
(80 L. T. Rep. 558; [1899] 1 Q. B. 1018) was rather 
more complicated. Here a building 28 feet high 
from ground to parapet, but 36 feet to the ridge 
of the roof, was being strengthened by introducing 
some iron stays, and a workman was injured. It 
was held that the building exceeded 30 feet in 
height, but that it was not being “ constructed or 
repaired,” and did not come within sect. 7. The 
act applies to buildings less than 30 feet high if 
there be machinery driven by mechanical power 
for the purpose of construction, repair, or demoli- 
tion. Mellor v. Tompkinson & Co. (79 L. T. 
Rep. 715; [1800] 1 Q. B. 374). Two important 
cases have dealt with the method of computing the 
earnings, the first of these, Price v. J. Marsden & 
Sons (80 L. T. Rep. 15; [1899] 1 Q. B. 493), de- 
cides that when the man’s earnings have increased 
during a prior period of twelve months the calcu- 
lation must be taken from his average wage during 
that period. The second, Jones v. Ocean Coal 
Company (80 L. T. Rep. 582; [1899] 2 Q. B. 124), 
shows that, where during the twelve months pre- 
ceding the injury, the workman had been some 
time at work for the employers, then some time on 
strike, the employment being concluded by notice, 
and then again in their employ, regard must only 
be had to the work done since the close of the 
strike. 

The following cases dealing with more general 
aspects of the relations between masters and serv- 
ants may be fittingly touched upon here. The 
first two of these may also be classed among trade 





union cases. In Lyons v. Wilkins (79 L. T. Rep. 
709; [1899] 1 Ch. 255) the Court of Appeal aimed 
a deadly blow at picketing. From dicta which fell 
from Lindley, M. R., and Lord Justice Chitty, the 
doctrine is laid down that watching premises to 
compel a man to do or not to do lawful acts is 
wrongful unless reasonable justification can be 
shown, and that for two reasons. Firstly, sect. 7 
of the Conspiracy and Protection of Property Act 
of 1875 makes it an offense; and, secondly, because 
it is a nuisance at common law, for such conduct 
seriously interferes with the ordinary comfort of 
human existence and the ordinary enjoyment of 
the house beset. Allen v. Flood (77 L. T. Rep. 
717; [1898] A. C. 1), the leading house of lords 
decision in trade union cases, was held not to 
touch this point. Another equally important de- 
cision was that of Charnock v. Court (80 L. T. 
Rep. 564; [1809] 2 Ch. 35), where the question 
arose as to the applicability of “ watching and be- 
setting” to attendance of workmen at a landing 
stage to persuade imported workers not to enter 
the employ of certain masters. This was held to 
be within the act, being intended as a means of 
compelling the masters to conduct their business 
in accordance with their wishes, and not merely to 
communicate information. Some valuable acces- 
sions have been made during the judicial year to 
the law regulating restraints of trade. In Under- 
wood & Son v. Barker (80 L. T. Rep. 306; [1899] 
1 Ch. 300) the covenant was in respect of hay and 
straw merchant’s business, restraining the defend- 
ant from trading for twelve months, after leaving 
the plaintiff's employ, in that business in the 
United Kingdom, France, Belgium, Holland, or 
Canada. The Court of Appeal, by a majority, held 
the restraint to be reasonable, at any rate as re- 
gards the United Kingdom. A proposition was 
laid down by the majority to the effect that these 
covenants, not being wider than is reasonably 


' necessary, will not be held void on grounds of 


public policy, unless some specific ground for so 
holding it void can be clearly established. Lord 
Justice Williams inclined to a less liberal view, 
for he thought that the old law as to all restraints 
being prima facie against public policy had not 
been rescinded. Mr. Justice Stirling, in Haynes 
v. Doman (80 L. T. Rep. 569; [1809] 2 Ch. 13), 
seems to have both accepted this proposition of 
the majority of the Court of Appeal, and to have 
carried it a step further, for he supported a cov- 
enant by which an employe of a hardware mer- 
chant was restrained, with no limit of time at all, 
from divulging the trade secrets within twenty- 
five miles of Dudley. The Court of Appeal sup- 
ported this decision. They also deprecated the 
novel introduction of affidavits from tradesfolk as 
to the reasonableness of the restrictive clause. 
Such evidence is to be regarded as inadmissible, 
for the question depends on the true construction 
and legal effect of the contract, which is a matter 
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for the opinion of the court and not for that of 
witnesses. This dictum does not in anywise affect 
the admissibility of evidence as to the nature, cus- 
toms, or requirements of the particular trade be- 
fore the court. Baster v. London and County 
Printing Works (80 L. T. Rep. 757; [1899] 1 Q. B. 
901) is of value to all employers possessing deli- 
cate and valuable machinery. ‘The Divisional 
Courts standard of care has risen to the modern 
requirements, and it uppears that if a servant 
makes but one mistake, under certain circum- 
stances, the master’s interests may be so imper- 
illed that he is justified in dismissing the servant 
without notice. Here a single act of forgetfulness 
in the case of a printing machine costing £800 
damaged the master to the extent of £30. At 
first sight the decision seems hard on the work- 
man, but on second thought it is clear how many 
servants’ lives may be endangered by the thought- 
lessness or stupidity of one man in charge of the 
complicated machinery of modern times, more 
especially in railway or mining industries, and 
threfore in the man’s own interests, as well as in 
those of the master, the court now declares that 
forgetfulness, even when not habitual, may amount 
to neglect justifying instant dismissal. 

The judicial year now closed will long be mem- 
orable for the house of lords’ decision in Powell v. 
Kempton Park Racecourse Company (80 L. T. 
Rep. 538; [1809] A. C. 143), one of the cases of the 
utmost importance alike to lawyer and layman. 
The facts will be in every one’s mind; it will 
suffice simply to recall that the inclosure at Kemp- 
ton Park was held not to constitute “a place open, 
kept, or used” within the meaning of the Bettting 
Act of 1853. Since this historic decision another 
case has cropped up, but whereas the betting man 
in the Kempton Park case had no apparatus, in 
Brown v. Patch (80 L. T. Rep. 716; [1899] 1 Q. B. 
893) the bookmaker erected in the enclosure a 
cane structure some five feet high. This was held 
to be a localization sufficient to distinguish the 
case from the one last commented upon, and there- 
fore it fell within the mischief of the act of 1853. 
Now that municipalities are experimenting with 
by-laws directing against betting, it may be well 
to remind ourselves that in Kitson v. Ashe (80 L. 
T. Rep. 323; [1809] 1 Q. B. 425) and in White v. 
Morley (80 L. T. Rep. 761; [1899] 2 Q. B. 34) such 
by-laws were looked upon as valid, and not repug- 
nant to the more general law. The first-named 
case came from Middlesborough, the latter from 
the metropolis. The question of gaming arose in 
quite another connection in Hall v. Cox (79 L. T. 
Rep. 653; [1809] 1 Q. B. 198), in the matter of one 
of the common newspaper competitions for a 
money prize to the person predicting the number 
of births and deaths in London in a certain week. 
This, the Court of Appeal held, hinged upon some 
calculation and not entirely upon chance, and con- 
sequently it escaped being branded as a lottery. 





In yet another direction, viz., in reference to stock 
exchange transactions, the Court of Appeal has 
been able to lay down some important rulings as 
to gaming contracts. In Re Gieve (80 L. T. Rep. 
438; [1809] 1 Q. B. 794) M. had been dabbling in 
shares through Gieve, alias John Shaw. In the 
latter’s bankruptcy the question arose whether a 
contract on the “cover” system for differences 
was a mere gamble, even though buyer or seller 
could demand delivery or acceptance respectively. 
Mr. Justice Wright ordered M.’s proof to be ad- 
mitted; not so, however, the Court of Appeal. 
They thought the transaction was merely a gam- 
bling transaction, plus an option on payment of 
a further one-eighth. In other words, the docu- 
ment was a mere cloak to disguise the intentions 
of the parties. The decision comes as a useiul 
impediment in the piratical business carried on in 
what is termed by stock exchange slang, the 
“ bucket shops.” 

From these matters to the consideration of 
bankruptcy seems a natural transition of thought. 
The connection is the more obvious since the first 
case touched upon concerns once again Re Gieve 
(80 L. T. Rep. 767). Here the Court of Appeal 
reversed the opinion of Mr. Justice Wright that 
an agreement whereby the vendees of a business 
were to pay an annuity to the vendor, nothing 
being said as to its being paid out of the profits of 
the business, came within sect. 3 of the Partner- 
ship Act of 1890, and that proof in the vendees’ 
bankruptcy for the capitalized value of the annuity 
must be postponed. Re Carl Hirth (80 L. T. Rep. 
63; [1899] 1 Q. B. 612) was another Court of 
Appeal decision dealing with the rights of a bub- 
ble one-man company. The bankrupt, the defend- 
ant in an action pending, turned himself into a 
limited company with all the necessary formalities, 
being appointed managing director and secretary, 
with power to draw checks as he liked, nearly all 
of which were payable to himself. Then the com- 
pany went into liquidation, and a struggle ensued 
as to whether the trustee in bankruptcy, or the 
liquidator, should secure the assets purported to 
be sold to the company. The master of the rolls 
described the whole affair as a juggle of a char- 
acter difficult to overreach by the Statute of Eliza- 
beth, which requires evidence that the whole or 
substantially the whole of the property was sold, 
but that it could be brought more easily within 
sect. 4 of the Bankruptcy Act of 1883 as fraudulent 
and an act of bankruptcy. The Court of Appeal 
held, reversing Mr. Justice Wright, that the trus- 
tees’ title dated back to the transfer overriding the 
claims of the creditors of the company, and the 
liquidator was ordered to hand over to him the 
assets representing the business in question. Any 


other decision would indeed have been lamentable, 
and an engine of fraud. enabling dishonest traders 
to take advantage of the facilities of joint stock 
company promotions to keep their creditors at 
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bay. Re Higginson and Dean (79 L. T. Rep. 
673; [1899] 1 Q. B. 325) shows that the crown is 
entitled to bona vacantia to the amount of shares 
belonging to the estate of a bankrupt firm, in the 
bankruptcy of which a certain corporation had 
proved, but had since been dissolved. Lastly, in 
Re O’Gorman (80 L. T. Rep. 501) Mr. Justice 
Wright had a somewhat curious case where a peti- 
tioner in the Divorce Court had obtained damages 
against a co-respondent, which damages were or- 
dered to be paid into court. It was held that 
though they will not support a bankruptcy petition 
against the co-respondent, yet they constitute a 
debt or liability which is provable in his bank- 
ruptcy. Mr. Justice Wright commented upon the 
difficulty and novelty of the point, and the learned 
judge intimated that he would like the case to go 
to the Court of Appeal. 

A few cases of great importance to joint stock 
companies, and those who have dealings with 
them, should be noticed. There have been a large 
number of applications under the Companies Act 
of 1898 for leave to file a contract or memorandum 
in lieu thereof, but in a review of this nature they 
scarcely merit detailed notice. Re Whitefriars 
Financial Company; Re Reeves & Son Limited 
(79 L. T. Rep. 546; [1899] 1 Ch. 184) is an excep- 
tion, for important points of procedure were dis- 
cussed, such as will govern subsequent applica- 
tions. Mr. Justice Kekewich there held that the 
better practice is to proceed by way of summons 
in open court, following the precedent in cases of 
rectification of the register. The application can 
be made by some only, and not necessarily by 
of the shareholders affected. Where a memoran- 
dum is approved by the court there is no necessity 
to file a copy with the registrar of joint stock com- 
panies, but it should appear on the face of the 
memorandum that it has been approved by the 
court and directed to be filed. The reports con- 
tain the wording of the order as drawn up in the 
two cases — one of which was heard by summons 
and the other by motion. The learned judge him- 
self settled the minutes. Mr. Justice North has 
held in Astley v. Tivoli (79 L. T. Rep. 541; [1899] 
1 Ch. 151) that a trustee of a covering deed con- 
nected with debentures, appointed and paid by the 
company, could not act as a director, being in 
enjoyment of a place of profit under the company. 
A director cannot be both master and servant at 
the same time. A very important and practical 
decision was arrived at by Mr. Justice Kekewich 
in Tiessen v. Henderson (80 L. T. Rep. 483 [in- 
dexed by error as p. 383]; [1899] 1 Ch. 861) with 
regard to the notices sent out of extraordinary 
general meetings. Such notices must disclose all 
facts essential to a shareholder’s deciding whether 
he ought in his own interest to attend the meeting 
and the fact that a director is financially interested 
in a resolution to be proposed is exceedingly 
material. Another case which sets at rest doubts 





caused by previous contradictory authorities may 
be mentioned: Re Copiapo Mining Company 
(noted 106 L. T. 411; [1899] W. N. 25). The ques- 
tion was as to the effect of the Companies (Mcm- 
orandum of Association) Act of 1890 upon the 
Joint Stock Companies Act of 1856. The act of 
1890 only purports to affect companies registered 
under the acts of 1862 to 1886. Mr. Justice Wright 
has held, preferring a view taken by Mr. Justice 
Kekewich in two or three instances to that taken 
by Mr. Justice Romer (before he became a lord 
justice), that, inasmuch as the act of 1862 applies 
to companies formed under the earlier acts (vide 
sect. 176), the court has jurisdiction to confirm 
resolutions for the alteration or definition of the 
object of a company formed and registered under 
the act of 1856. In Allen v. Gold Reefs of Africa 
([1899] 2 Ch. 40) it was laid down that a company 
cannot, apart from special provisions in the arti- 
cles, when notified of the death of a member, bind 
the estate by posting to him a notice as to for- 
feiture of shares, or a notice of a meeting for the 
alteration of articles to the detriment of the de- 
ceased’s shares. Once or twice the new Prefer- 
ential Payments in Bankruptcy Amendment Act 
of 1897 has been called into requisition. Mr. 
Justice Wright laid down, in Re Meady & Co. 
([1899] W. N. 58), where an action was instituted 
to enforce debentures that a preferential creditor, 
or a person so claiming to be, should ask for an 
inquiry to be worked out in Chambers. In future 
in judgments in debenture-holder’s actions, where 
there is a floating charge, a direction will be in- 
serted for an inquiry of this nature. This practice 
was followed by Mr. Justice Stirling in Re 
Birmingham Breweries Limited (noted ante, p. 
233; [18090] W. N. 92), where the parties were pro- 
ceeding in an action of this character. 

With regard more particularly to companies 
working railways, one or two decisions may use- 
fully be recalled. The unfortunate Wrexham, 
Mold, and Connah’s Quay Railway Company has 
in its recent litigations brought out some useful 
legal points. Thus the Court of Appeal (80 L. T. 
Rep. 130; [1800] 1 Ch. 440) had to settle the 
rights of bankers who had lent the company 
money to pay a half-year’s interest on debenture 
stock. A judgment creditor subsequently peti- 
tioned for the appointment of a receiver. The 
bankers were declared unable to stand subrogated 
to the securities or priorities of creditors paid by 
their advances. Lenders to companies which bor- 
row ultra vires can regard their loan as valid so 
far as it is applied in discharging the legal debts, 
but they are not subrogated to any securities of 
creditors thus paid. Another decision in which 
this line was interested was arrived at by Mr. 
Justice Byrne (80 L. T. Rep. 648). The learned 
judge thereby declared that the costs of a solicitor 
up to and subsequent to the appointment of a 
receiver were not “ proper outgoings in respect of 
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the undertaking” within sect. 4 of the Railway 
Companies Act of 1867, and not to be treated by 
the receiver in priority to the debenture stock- 
holders. The following cases are of the highest 
importance to the trading community, two of them 
being decisions of the house of lords. In London 
and North-Western Railway and Great Western 
Railway v. J. H. Billington Limited (79 L. T. Rep. 
503; [1809] A. C. 79) it was held, reversing the 
Court of Appeal, that where a railway is empow- 
ered to make a reasonable charge for certain serv- 
ices by way of addition to a tonnage rate, and 
where it is provided that differences arising there- 
under should be settled by a board of trade arbi- 
trator, the court has jurisdiction where no 
difference has arisen before action brought. Here 
the defendants knew of the charge made; they ac- 
cepted the services, and made no complaint of 
unreasonableness until after proceedings are 
launched. Traders therefore cannot, when sued 
under these circumstances, raise the question of 
reasonableness thus late, and claim the right to a 
settlement by arbitration. Another house of lords 
decision arising out of the charges for sidings may 
be cited in Midland Railway v. Loseby (80 L. 'T. 
Rep. 93; [1809] A. C. 133). Here it was held that 
when arbitration is proceeding to determine differ- 
ences arising, the arbitrator is empowered to say 
not only whether the charges are or are not rea- 
sonable, but also may settle every question inci- 
dental to the accommodation provided, including 
the reasonableness of the time allowed to a con- 
signee for taking delivery of his goods. A case 
useful to consignors is Mallett v. Great Eastern 
Railway (80 L. T. Rep. 53; [1899] 1 Q. B. 309), 
where the company was held liable to pay damages 
arising from the loss of market due to their send- 
ing goods to the Channel Islands via Southampton 
while contracting to send them via Weymouth. 
The consignment note purported to exempt the 
company from liability for loss not arising from 
wilful misconduct, but, as the court held, this must 
be construed to mean a delay in the performance 
of the contract, here, however, the company had 
seen fit to vary the contract. The following case 
is a small matter, but in these days of universal 
cycling it is worth mentioning. Mr. Justice Chan- 
nell, in Britten v. Great Northern Railway (79 L. 
T. Rep. 640; [18090] 1 Q. B. 243), has held that a 
passenger cannot take with him a bicycle, free of 
charge, not packed up, though of less weight than 
the luggage allowed for free carriage, on the 
ground that a machine does not come within the 
category of “ordinary luggage” within the spirit 
of the Railway Acts. 

The last judicial year, like its predecessor, has 
been characterized by the numerous and import- 
ant cases decided in regard to the rights and obli- 
gations of vendors and purchasers. Levy v. Stog- 
don (79 L. T. Rep. 364; [1800] 1 Ch. 5) shows 


[To be Concluded Next Week.] 





SLEEPING CAR COMPANIES. 
LIABILITY FOR Loss OF PASSENGER’S BAGGAGE. 


Circuit Court, MONTREAL, CANADA. 
Decided 29 June, 1899. 


Epcar M. Smiru, Plaintiff, v. PuLLMAN’s PaLace 
Car Co., Defepdant. 


A sleeping car company is not liable as an inn- 
keeper or as a common carrier jor the loss of 
baggage belonging to a passenger. 

In order to subject the company to liability, a spe- 
cific act of negligence must be proved. 


Action for the value of a handbag and contens 
which the plaintiff alleged had been lost between 
Portland, Me., and Montreal, Canada, during the 
night of August, 1898. 


The plaintiff testified that he entered the car 
“ Diomedes” with his wife, applied to the con- 
ductor for a berth, which he obtained, and in com- 
pliance with the request of the porter left his 
handbag beside his berth, in order that the cus- 
toms officer might examine the contents of the 
grip during the night without awakening the pas- 
senger. Upon awakening in the morning he found 
that the handbag was missing, and inquiries failed 
to reveal its presence in any part of the train. 

The train in question was operated by the Grand 
Trunk Railway Company of Canada. It stopped 
at Richmond, Quebec, in order to permit certain 
passengers to take the train to Quebec. At Rich- 
mond some of the passengers were awakened by 
a noise outside, and on returning to the car the 
employes of the company saw the plaintiff walk- 
ing through the car in search of his grip. Either 
the porter or the conductor had remained in the 
car on watch during the transit, and one door of 
the car was kept constantly locked. The porter 
and the conductor denied having assumed custody 
of the bag, and stated that their attention had 
never been directed to it, and that they had no 
knowledge of its existence. 

It was contended on behalf of the plaintiff that 
the company was entrusted with the care of the 
bag when it was left under the porter’s care, and 
that from the nature of the business of sleeping 
car companies they are subject to an analogous 
liability to that of inn-keepers and common car- 
riers. 

For the defendant it was contended that no 
specific negligence having been proven, the com- 
pany, which is neither a common carrier nor an 
inn-keeper, must be exonerated. 

J. E. Martin and Augus te Lemieux (George G. 
Foster, Q. C., with them), for the plaintiff, cited 
articles 1814, 1815 of the Civil Cede of the Prov- 
ince of Quebec, Pullman’s Palace Car Co. v. Sise, 
Q. R. 1 S. C. 9 (confirmed in appeal, Q. R. 3 
Q. B. 260). 
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Percy C. Ryan and Edouard Fabre Surveyer 
(R. D. McGibbon, Q. C., with them) also cited the 
case of Pullman’s Palace Car Co. v. Sise, which, 
however, went solely upon the ground of negli- 
gence, and the opinions of Judges Blanchet and 
Wurtele, to the effect that the company is not an 
inn-keeper or a common carrier. 

(Lewis v. New York Central Sleeping Car Co., 
143 Mass. 267, 26 Am. Law Reg. 364; Whitney v. 
Pullman’s Palace Car Co., 143 Mass. 243; Pardee 
y. Taylor, 1 Railway and Corporation Law Jour- 
nal, 490; Welch v. Pullman Palace Car Co., 16 
Abb. Pr. [N. Y.] 352; Tracy v. Pullman’s Palace 
Car Co., 67 Howard’s Practice Reports, 154; Bel- 
den v. Pullman’s Palace Car Co., 43 S. W. 22 
[Texas Court of Appeals]; Williams v. Webb, 59 
Alb. L. J. 443; Pfaelzer v. Pullman’s Palace Car 
Co., 4 Weekly Notes of Cases, 29 American Law 
Register, at p. 264; Pullman’s Palace Car Com- 
pany v. Gaylord, 6 Kentucky Reports, 279, 23 Am. 
Law Reg. 788; Illinois Central R. R. Co. v. 
Handy, 63 Miss. 609; Pullman’s Palace Car Co. 
y. Smith, 73 Illinois, 360; Hillis v. C., R. I. & P., 
72 Iowa, 228; Dargen v. Pullman’s Palace Car Co., 
2 Wilson [Tex.], 607; Blum v. Southern Pullman 
Palace Car Co., 3 Central Law Journal, 5901; s. c., 
1 Flipp, 500; Stearne v. Pullman’s Palace Car Co., 
8 Ontario Reports, p. 171. 

In France the same principle was affirmed under 
identical texts: Fuzier-Herman (Repertoire, vol. 
10, Chemin de fer, No. 2329); La Cie. Des 
Wagons-Lits v. Bougon (Dalloz Rec. Perio 
dique, 93-2-587); Barthelémi & La Cie Des 
Wagons-Lits (Sirey, 92-2-156); Pandectes Fran- 
caises, per 18 96-1-107; Revue Pracique des 
chemins de fer, 1893, p. 55; Pandectes Francaises, 
Vo. chemins de fer, Nos. 5272, 5273 and 5274; Pan- 
dectes Francaises, 93-2-217; Sirey, 93-2-107. 


PurcELL, J. — Sleeping car companies differ in 
many important respects from inn-keepers and 
common carriers. In such a case as the present 
it is necessary for the plaintiff to show specific acts 
of negligence on the part of the defendant. This 
he has failed to do, and the action must accord- 
ingly be dismissed, in accordance with the weight 
of authority. 

Action dismissed. 


——_.—___—_ 


SAXON AND LATIN COURTS. 

HE distinguishing difference between a Saxon 
and a Latin court is well illustrated by the 
form of the pleadings. The common-law declara- 
tion, the Saxon’s formulation of his claim. is the 
assertion of a right; and it concludes with a de- 
mand. The bill in equity, the typical Latin plea, 
is a petition; and, excepting where we have Sax- 
onized it, it ends with a prayer. The Saxon issue 
is sharp, clear, concise. It has a clear affirmative 


about. The Latin pleadings are long, complicated, 
verbose. They suggest much to talk about, but 
little to fight over. The Saxon declaration is the 
demand of a freeman for his rights; the Latin 
petition is a persistent plea for grace. The Saxon 
in a lawsuit seeks his own, and is ready to fight 
for it; the Latin asks for bounty and begs for it. 
The Latin law is always codified. The Latin 
judge is ever following the strict language of the 
code, and dares not depart from it. In these 
modern times we Saxons of North America have 
experimented somewhat with codes, but usually 
to our sorrow. The common law of the English- 
speaking race has too much of life and vigor in it 
to be bottled up. 

The Latin law is an artificial law. There is no 
law in a Latin country until somebody makes it. 
When made, it is a dead law with no inherent 
power of growth and development; and it is easily 
codified. The Saxon law was never made. It 
grew and developed, as order and institution were 
evolved by our Saxon ancestors out of the wild 
freedom of the German forest. It is more alive 
and growing faster now than ever before. You 
may write what you know of it in a book, and call 
that book a code, and the legislature may enact 
it; but no press can print it so quickly but that 
before it reaches the public there will be more law 
outside your code than in it. The Saxon court 
draws its inspiration from a library of living prece- 
dents which it is ever modifying and to which it is 
ever adding. The Latin court looks only at its 
book of enactments, dead because there is no 
power to change or modify or adapt them to meet 
new conditions. — Walter S. Logan, in February 
Forum. 


a 


THE FIRST AMERICAN PATENT. 


O the General Court of Massachusetts belongs 
the honor of granting the first American pat- 
ent; this was in 1648, and was then designated as 
a monopoly. It was confined to the region con- 
trolled by Massachusetts, and the one issue appar- 
ently included all the invention of the inventor 
connected with engines that depended upon water 
for their motive power. The limit of the monopoly 
was fourteen years, and the court not only re- 
tained power to forbid exportation, but to prevent 
exorbitant charges upon the public for their use. 
The patent was issued in this form: 
“At a generall Courte at 
JENKES sg Boston the 6th of the 3th Mo 
NOPOLYE 1648. The cor’t consid’inge ye 
necessity of raising stich manifactures of engins of 
mils to go by water for speedy dispatch of much 
worke with few hands, and being sufficiently in- 
formed of ye ability of ye petition to peforme such 
workes grant his petition (yet no Othr p sen shall 
set up or use any such new invention, or trade 











and a plain negative —something one can fight 


for fourteen yeares wthout ye license of him the 
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said Joseph Jenkes) so farr as concernes any such 
new invention, & so it shall be alwayes in ye powr 
of this co’te to restrain ye exportation of such 
manufactures & ye prizes of them to moderation 
if occasion so require.” 

This inventor, Joseph Jenkes, or Jenks, as it 
would now be spelled, came from Hammersmith, 
England, settled in Lynn in 1643, and died in 1682- 
83, aged 81. He was a blacksmith and machinist, 
made the dies for the coining of the “ Pine-Tree” 
money, and built the first fire engine im this 
country; altogether a man of great inventive 
genius and the ancestor of a large number of 
descendants. One of his sons removed to Rhode 
Island, where he built several mills. — Boston 
Transcript. 


THE RIGHT TO BATHE IN THE SEA. 


66 ATHING in the waters of the sea is, gen- 

erally speaking, a lawful purpose;” so 
Chief Justice Abbott tells us in the well-known 
case of Blundell v. Catterall (5 Barn. & Ad. 268; 
24 R. R. 353); and this cautious pronouncement 
is reassuring as far as it goes. Its value, how- 
ever, is somewhat discounted by our learning 
shortly after that there is no right of free access 
to the sea for the purpose — no common-law right, 
that is, for all the queen’s subjects to bathe on the 
seashore and to pass over it for that purpose on 
foot and with horses and carriages. We owe a 
great deal to our ancestors, and we are duly, if 
dimly, grateful to them for vindicating for us many 
valuable rights and privileges; but in this matter 
of sea bathing it is plain that they gave us away. 
Mr. Justice Best, the only member of the court 
who supported the right, ingeniously put it that 
by bathing those who live near the sea are taught 
their first duty — namely, to assist mariners in dis- 
tress; and that they acquire by bathing confidence 
in the waves and learn how to seize the proper 
moment for giving their assistance; which is very 
good a priori reasoning in favor of the hypothesis 
that our ancestors ought to have bathed, but does 
not prove that they did bathe. Unfortunately, the 
evidence is all the other way. Charles Kingsley 
has described to us Amyas Leigh’s early morning 
walk to the pebble ridge in the days of “ Good 
Queen Bess,” for a swim in the waters of the 
Atlantic; but a contemporary of ours cannot find 
an earlier date for the practice of sea bathing than 
about 1754; and for many years after that date a 
sea bath seems to have been taken more like a 
dose of medicine than as a pleasure; witness 
Charles Lamb’s experiences in being ducked. 
Needless to say it is useless to look for allusions 
to bathing in Lord Hale’s “ De Jure Maris.” It is 
equally clear that for a common-law right you 
must, as Lord Kenyon puts it, have a universal 
and immemorial usage. There seems, however, 








one hope of regaining the lost privilege. We now 
know that the common-law may give us a new 
negotiable instrument—a debenture to bearer, 
that is capable of adjusting itself to the exigencies 
of modern life. If so, may we not on the same 
principle retrieve our ancestors’ mistakes and still 
acquire a good common-law right of access to the 
ocean? — Law Journal (London). 


LEGAL OBITUARY. 


Rurus W. PEcKHAM, Jr. 


M\HAT Death loves 2 shining mark is again ex- 

emplified in the death of Rufus W. Peckham, 
Jr., which melancholy event occurred at the coun- 
try residence of his father, Justice Rufus W. Peck- 
ham, of the United States Supreme Court, at 
Altamont, N. Y., on the 16th inst. The deceased 
had just arrived at early manhood; life to him was 
bright with promise; he was on the very threshold 
of the Temple of Fame; the future held hopes of 
many honors and successes in his chosen profes- 
sion of the law. But death, whose calls are 
importunate, and who will never be said nay, 
marked him for his own, sent his dread mes- 
senger, and all life’s dreams are past. The de- 
ceased had been ill since last January, and while, 
therefore, death was not unexpected, it came as 
a rude shock to his wife, now trebly afflicted, to 
his parents and his many friends. Born and 
reared in Albany, the deceased obtained his pre- 
liminary education at the Albany Boys’ Academy. 
Later he attended the Greylock Institute and then 
entered Williams College, from which in due time 
he was graduated. Having determined to follow 
in the footsteps of his illustrious father, he then 
entered the Albany Law School, and after grad- 
uating with the degree of LL. B., went to New 
York and entered the firm of Miller, Peckham & 
Dixon, of which his distinguished uncle, the Hon. 
Wheeler H. Peckham, is a member. This connec- 
tion was continued until the early part of the 
present year, when illness compelled cessation of 
all professional activity, as it was thought for a 
time only, but as the event proved, forever. In 
his chosen profession the deceased had already 
made a name and fame for himself. His mind, 
like that of his illustrious father, was keen and 
analytic; he was studious, earnest, and in all things 
faithful. With such a lineage as his, it is not 
strange that even at the early age of thirty he had 
exhibited rare legal ability. Close friends he had 
comparatively few, but these he held to him with 
hooks of steel. He possessed a most genial dis- 
position, was ever courteous in manner, and was 
exceedingly popular socially and professionally. 
On September 28, 1806, Mr. Peckham married 
Miss Harriet Weld Corning, the only daughter of 
the late Erastus and Mary Parker Corning, who 
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survives him. Funeral services conducted by the 
Rt. Rev. Bishop Doane and the Rev. Walton W. 
Battershall, D. D., of Albany, were held on Mon- 
day at Altamont. Interment was in the Albany 
Rural Cemetery. 


Mrs. Joun W. ANDREWS. 

Members of the profession throughout the State 
will be pained to learn of the death of Mrs. Agnes 
Andrews, wife of Mr. John W. Andrews, of the 
law publishing firm of Banks & Company, Al- 
bany, N. Y. The deceased had been a patient 
sufferer for more than a year, and to the end bore 
her affliction with courage, meekness and Chris- 
tian fortitude. Her devoted husband and family 
ministered lovingly to her every want and wish, 
but despite their care and the best surgical and 
medical skill, death could be only delayed, not 
averted. For nearly 30 years the deceased had 
elevated and adorned wifehood and motherhood; 
she possessed many graces of character, and her 
best monument is the devoted love of husband, 
children, family and friends. 


Legal Hotes. 


A Sioux City (Iowa) man gave a note recently 
without a revenue stamp on it. He said it was 
unnecessary, as he would pay it in a few days. 
When the note became due he refused to pay it, 
and pleaded as a defense that there was no stamp 
on it. He won that case, but now he is under 
arrest charged with violating the revenue laws, 
and the costs have already amounted to several 
times more than the note. 


William Owen Smith, who is to represent 
Hawaii at Washington during the coming session 
of congress, was born in Hawaii about 50 years 
ago, and has for many years been one of the most 
prominent and influential men in the islands. 
Most of the meetings preliminary to the concerted 
movement that led to the revolution of January 
17, 1893, were held in his law office. He was the 
first attorney-general of the provisional govern- 
ment, and was a conspicuous figure in the subse- 
quent events that led up to the annexation of the 
islands by the United States. 


The prohibition town of Walnut, Crawford 
county, Kansas, has just furnished an odd spec- 
tacle in the proceedings {n the case of a man tried 
for running a “joint,” or illicit saloon. The case 
against the jointist was clearly proven. When 
the case was given to the jury a constable was 
placed in charge of the twelve men. After supper 
the constable took the jury to a room and brought 
them a bucket of beer. During the night the jury 
kept balloting and drinking and drinking and bal- 
loting, the constable bringing them plenty of beer. 
In the morning the jury reported they could not 
reach a verdict. During the whole of the night 





the ballot stood nine beer drinkers for acquittal to 
three abstainers for conviction. 


An interesting question of insurance law has 
arisen out of a fire which occurred in April last on 
Dover street in Boston. The destruction was so 
great as to demand extensive repairs to the dam- 
aged buildings. These repairs the insurance com- 
panies interested in the loss are willing to make, 
to the extent of putting the insured structures into 
as good condition as they were in before the fire. 
It seems, however, that an obstacle to this course 
exists in the present building laws applicable to 
Boston, under which no reconstruction is per- 
mitted which will not necessarily make the build- 
ings better than they were when burned. Such 
reconstruction will, of course, be more expensive 
than mere restoration. This increased cost, ac- 
cording to the views of the insured, was a risk 
assumed by the companies, while the companies, 
on the other hand, insist that the limit of their 
obligation is to make good, but in no wise im- 
prove the insured property. 


I see that Mr. Evarts is reported as laughing at 
the rumor which credited him with being in alarm- 
ingly poor health. Mr. Evarts is about the last of 
a great group, which included Lincoln, Seward 
and Chase. What stories he could tell of the 
world of politics, law and diplomacy! Born in 
1818, his career covered the most salient portion 
of the Nation’s life. Of all the examples of his 
dry wit which I recall, the best perhaps is the 
observation he made to a witness at the famous 
Beecher-Tilden trial. He was Mr. Beecher’s lead- 
ing counsel, and one day, when cross-examining 
a witness, he inquired: “ Did you not, on a former 
occasion, relate the incidents you have now been 
relating in an entirely different manner?” The 
witness brazenly replied: “ Yes, but on the former 
occasion I was not under oath, and was not speak- 
ing the truth.” Mr. Evarts paused for a moment, 
and then quietly remarked to the witness: “ We 
have your word for it.’”— New York Mail and 
Express. 


We have received the commencement number of 
the Atheneum Law Bulletin, published quarterly 
by Elmer E. Barrett, who is the publisher and 
editor. It is devoted mainly to the interests of the 
Chicago College of Law. The Chicago College 
of Law was founded in 1888, by the Hon. Joseph 
M. Bailey and Hon. Thomas A. Moran. During 
the second year of its existence it became the Law 
Department of the Lake Forest University. This 
number of the Bulletin contains twenty-five ex- 
cellent half-tone portraits of the faculty, and also 
of the students who have taken prizes during the 
year. The following articles will be found in this 
issue of the Bulletin: “ The Lawyer — His Duty 
to the Profession and to the Public,” by Hon. 
Philip T. Van Zile; “ Acceptation of the Bronze 
Bust of the Late Joseph M. Bailey, LL. D.,” by 
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Hon. Thomas A. Moran; “ Remedies Concerning 
Receivers,” by James Boyd; “ The Right of Emi- 
nent Domain,” by Carl Sherman Lamb; “ The 
Rights and Obligations of a Stockholder in a Cor- 
poration in Illinois,” by Francis E. Matthews; 
legal fraternities and class organizations. 

The legal status of automobiles, and those re- 
sponsible for damages presumably caused by auto- 
mobiles, is so little defined that the following 
advertisement appears in a paper devoted to news 
of horseless carriages: 

“A subscriber would like all the information he 
can get on damage suits in which the motor 
vehicle is alleged as the offending cause. He has 
been sued, lost his case, appealed, and wants all 
the assistance he can get from other users of 
motors who have been similarly annoyed. The 
editor will be glad to hear from any one who can 
throw light on this matter.” 

The case in point is that of Mason Bros. v. 
Jonathan B. West, of Rochester, N. Y., tried in 
the Municipal Court at Rochester last May, and 
appealed to the Monroe County Court. Damages 
of $49 were asked — $11 damages to a wagon, $38 
for depreciation in value of a horse because his 
disposition was spoiled. Damages of $53.40 have 
been awarded. The defendant’s statement was as 
follows: 

“On November 18, 1808, I came near a laundry 
delivery horse left standing at the curb. I saw the 
horse prick up his ears, and turned my vehicle to 
the opposite curb and stopped still, and of course 
then made no noise whatever, but after about ten 
or fifteen seconds the horse concluded to have 
some fun, and started towards my vehicle, passed 
it, and soon afterwards collided with a hydrant; 
then proceeded for half a block and was caught. 

“My side has shown that I had a good right to 
be there, that I showed proper caution in stopping 
fully three rods from the horse, and that Mrs. 
West was on the vehicle with me, instead of a 
man, as two of their best witnesses testified. We 
showed, too, that the horse had run away on two 
previous occasions.” 





English Actes. 

Sir Wemyss Reid, in the course of his presi- 
dential address to the Institute of Journalists at 
Liverpool on Tuesday, said that he gravely 
doubted the justice or the wisdom of the attempt 
which was being made to establish a limited copy- 
right in statements of fact. Our press, which was 
as keen in its competition as the press of any 
country in the world, had hitherto been content to 
look’ for the reward of its enterprise in gathering 
special news from all quarters of the globe to the 
repttation which each individual journal had thus 
secured. He did not believe that the attempt to 
prevent the republication of some important item 





of news until many hours had elapsed after its first 
appearance was likely to be of real benefit to the 
press, any more than it would be of benefit to the 
public. Nor must he conceal his opinion that a 
recent judgment in the High Court of Justice with 
regard to certain reports of the speeches of Lord 
Rosebery — though it might have been sound in 
law — was not in harmony with common sense. 
It was the head and not the hand which created 
copyright in ideas, and he trusted he should offend 
the susceptibilities of nobody present when he 
ventured to express the opinion that the only per- 
son who ought to have the control of the copy- 
right of a speech was the speaker himself. 

The statement that no English counsel has ever 
been attacked as M. Labori was at Rennes is in- 
correct. The Pall Mall Gazette points out that 
the present lord chancellor was shot at on Sep- 
tember 18, 1854, in open court at the Old Bailey. 
Mr. Giffard had at that date been called four years. 
His assailant, who was at once arrested and was 
tried at the next sittings, was a Gloucestershire 
parson of good family, who was undoubtedly out 
of his mind. This was abundantly proved, and 
was indicated by his persistent rejection of Mr. 
Clarkson’s services for his defense and by his ad- 
dress to the jury, which was nothing but a demon- 
stration of his insane delusion that at a recent 
trial at Cardiff, at which he had been a mere spec- 
tator, but in which Mr. Giffard was engaged, the 
latter had said something offensive to him. The 
jury, by the direction of Lord Chief Baron Pol- 
lock, found him not guilty on the ground of in- 
sanity, and he was sent to Broadmoor “ during 
her majesty’s pleasure.” It came out in evidence 
that the bullet had luckily fallen out of the pistol, 
but another loaded pistol was found on the pris- 
oner. The Times, the day after the occurrence, 
remarked: “ For an instant the court was almost 
paralyzed. * * * The escape of Mr. Giffard 
was most miraculous, for if this second weapon 
had been used instead of the other, some severe 
injury, if not loss of life, must necessarily have 
been the consequence.” 





Legal LZanghs. 


A prominent New York lawyer is noted for his 
ready answers and skill in repartee. When a 
young practitioner he appeared before a pompous 
old judge who took offense at a remark the lawyer 
made criticising his decision. 

“Tf you do not instantly apologize for that re- 
mark, Mr. Blank,” said the judge, “ I shall commit 
you for contempt of court.” 

“ Upon reflection, your honor,” instantly replied 
Mr. Blank, “I find that your honor was right and 
I was wrong, as your honor always is.” 

The judge looked dubious, but finally said that 
he would accept the apology. — Exchange. 
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